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UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE OF IMMIGRATION REVIEW 

BOARD OF IMMIGRATION APPEALS 
FALLS CHURCH, VIRGINIA 

In the Matter of: 

GURWINDER SINGH, 
\Detained 

NO. A-206-889-049 

Respondent. 
RESPONDENT'S MOTION TO 
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NO FILING FEE REQUIRED PER 
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UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE OF IMMIGRATION REVIEW 

BOARD OF IMMIGRATION APPEALS 
FALLS CHURCH, VIRGINIA 

In the Matter of: 

GURWINDER SINGH, Detained NO. A-206-889-049 

Respondent. RESPONDENT'S MOTION TO 
REOPEN AND REQUEST FOR 
STAY OF REMOVAL 

NO FILING FEE REQUIRED PER 
PROVISIONS OF 
8 C.F.R. § 1003.24(B)(2) 

INTRODUCTION 

Petitioner, Gurwinder Singh, who is not now, nor ever been, subject to 

criminal proceedings, files this motion to reopen an order of removal pursuant to 

INA§ 240(c)(7), 

The purpose of a Motion to Reopen is to present new facts and evidence 

that will entitle Mr. Singh to relief from removal, pursuant to 8 U.S.C.S. § 

1229a( c )(6)(B). 
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No filing fee is required per 8 C.F.R. §§ 1003.24(B)(2)(i) and (v), as this 

motion is based upon a prior application for asylum, which requires no filing fee. 

The removal order was issued on April 13 , 2015. (See Exhibit 1) 

Mr. Singh's signed statement, submitted under oath indicates that he was 

not fully functioning, due to a later-diagnosed psychological affliction that 

prevented him from acting with full knowledge and intent at his hearing. (See 

Exhibit 2) 

Mr. Singh is currently under treatment for severe depression. He was 

suffering from depression at the time of the hearing. (See Exhibit 3 - medical 

records) 

Mr. Singh's statement further indicates that he was advised by previous 

counsel not to appeal the order ofremoval because the lack of an appeal would lead 

to his quick release from detention. (See Exhibit 2) 

A copy of this motion is being provided to Mr. Singh's fo1mer attorney and 

we will provide the Board notice of, and a copy of, any response by prior counsel. 

Additionally, Respondent was deprived of counsel 10 days after the hearing 

when ICE transferred him to the State of Washington - thousands of miles away 

from the attorney who had advised him on how to obtain his release, and who ' s 

advise Mr. Singh had followed. 

Because Mr. Singh was separated from his legal counsel, he was without 

counsel during the appeal period and is entitled to per the settlement agreement in 

Franco-Gonzales v. Holder, 767 F. Supp. 2d 1034 (C.D. Cal. 2010). 

Mr. Singh was found to have a credible fear of persecution during his initial 
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screening by USCIS officials in January 2015 (See Exhibit 4) 

Mr. Singh's former counsel did not inform him that it is useful and 

necessary to obtain documentation of the injury and persecution he endured prior 

to fleeing India. (See Exhibit 2) 

Current counsel requested that Mr. Singh obtain any evidence that is 

available regarding his past persecution. Once informed of this, Respondent has 

obtained previously-unavailable affidavits and medical records attesting to the 

events that occurred, which forced him to flee. (See Exhibit 5) 

These documents were previously unavailable because prior counsel did not 

diligently inform Respondent of the necessity of providing such documentation. 

Respondent reasonably relied upon prior counsel's advice and direction - to his 

detriment. 

ISSUES RAISED 

Respondent brings forth four issues in this motion: 

1. Whether Respondent was deprived of his constitutional right to a full and fair 

asylum hearing due to the competence and effectiveness of his then attorney, 

wherein Respondent' s evidence was not properly presented and his attorney 

waived appeal of the Immigration Judge's denial of Respondent's application 

for asylum and for withholding of removal. 

2. Whether the Respondent's mental condition was properly vetted and whether 

Respondent's diagnosed clinical depression affected his ability to present his 

case and make knowing and informed decisions. 
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for asylum and for withholding of removal is manifestly contrary to the law, 

3 an abuse of discretion and not supported by the record. 

4 4. Whether the Immigration Judge's decision denying Respondent's application 

5 for asylum and for withholding of removal is erroneous, an abuse of discretion 

6 and not supported by the record. 
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PROCEDURAL HISTORY 

On or about March 12, 2015, Respondent filed Form 1-589, Application for 

Asylum and for Withholding of Removal with the Immigration Court. 

Immigration Judge Howard E. Achtsam denied Respondent's application 

for asylum and for withholding of removal, and ordered Respondent removed on 

April 13, 201 5. Judge Achtsam also noted in his Order "Appeal: Waived". 

On April 24, 201 5, Respondent received a Detainee Transfer Notificalion, 

advising him that U.S. Immigration & Customs Enforcement in Los Fresnos, 

Texas, where the Respondent was detained at the time, would be transferred to the 

N.W. Immigration Detention Center in Tacoma, Washington, which was several 
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removal efforts, yet Respondent has filed for asylum due to his fear of returning to 

India, thus the reason Respondent is not able to cooperate in his removal from the 

United States to his home country. 

The Respondent is currently detained at the N.W. Immigration Detention 

Center in Tacoma, Washington, and has been detained by U.S. Immigration & 

Customs Enforcement since January 11 , 2015. 

STATEMENT OF FACTS 

Respondent is a 30-year-old citizen of India (DOB: 09/21/1985), who fled 

India on August 3, 20 14, to escape the harassment and beatings he suffered because 

of his membership and activities with the Simranjit Singh Mann Party (Mann 

Party). Respondent had joined the Mann Party in January 201 3, as he wanted to 

help the party in its support of the Sikh community and devotion to helping the less 

fortunate ones in his village society. His membership and activities conflicted with 

those of the Badal Party, who then began to harass and threaten the Respondent to 

cease his efforts and, instead, join their political party and spread what Respondent 

believes to be social wrongdoings and harm to others, i.e., the Badal Party 

encourages the use of drugs and alcohol, commits physical harm on others, creates 

fear within the villagers, etc. 
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After two significant and injurious beatings of the Respondent by members 

of the Badal Party, and constant and continuous telephonic threats, Respondent fled 

India to avoid further harm and fear of death, which had been threatened upon him 

during the two beatings and the numerous telephone threats. 

After a treacherous and dangerous trek from India to the United States, 

Respondent presented himself to a U.S. Customs & Border Patrol Agent at Hidalgo, 

Texas, requesting asylum. His entry into the United States was on January 11 , 2015 

at Hidalgo, Texas. After inspection and interview by the Customs & Patrol Agent, 

the Respondent was detained on January 12, 2015 at the Port Isabel Service 

Processing Center in Los Fresnos, Texas. 

On January 21 , 2015, Asylum Officer Laura Lepicovska gave Respondent 

a credible fear interview. Officer Lepicovska found Respondent to have a credible 

fear of persecution and that Respondent' s assertions were credible. These findings 

were substantiated by Officer Lepicovska' s supervisor, [name illegible on Record 

of Determination/Credible Fear Worksheet] , ZNK 174. See Exhibit 4. 

Respondent is not married; he has no biological or adopted children. 

Respondent is cuITently detained at the N.W. Immigration Detention Center 

in Tacoma, Washington. He is suffering and being treated at the detention center 

for significant depression, anxiety and insomnia due to his prolonged detention, the 

stress of these proceedings, and his significant fear of being returned to India, where 

he has already suffered harm and likely to suffer additional harm, if not death, 

which he has already been threatened with. 
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LEGAL ARGUMENT 

1. There is a strong public interest in ensuring that an attorney's 

deficiencies do not affirmatively undermine the fairness and accuracy 

of removal proceedings. 

There is a strong public interest in the expeditiousness and finality of 

removal proceedings. On balance, these interests justify allowing the Board to 

reopen removal proceedings in the extraordinary case where a lawyer' s deficient 

performance likely changed the outcome of an alien's initial removal proceedings. 

In the instant case, Respondent is clear that he did not and would not have 

waived appeal of the immigration judge's denial of his application for asylum and 

for withholding of removal. Respondent's significant fear and current treatment 

for anxiety and depression related to this fear of having to be returned to his home 

country is evidence that Respondent certainly would not have knowingly waived 

appeal in this matter. 

In addition, these interests call for a set of standards and requirements that 

will allow the Board to resolve most claims expeditiously and on the basis of an 

alien's Motion to Reopen and accompanying documents alone. Whether an alien 

has made a sufficient showing to warrant relief based on counsel' s alleged deficient 

performance is, in each case, committed to the discretion of the Board of the 

immigration judge. 

An alien who seeks to reopen his removal proceedings based on deficient 

performance of counsel bears the burden of establishing (i) that his attorney's 

failings were egregious; (ii) that in cases where the alien moves to reopen beyond 
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the applicable time, he exercised due diligence in discovering and seeking to cure 

his attorney's alleged deficient performance; and (iii) that he suffered prejudice 

from the attorney's errors, namely, that but for the deficient performance, it is more 

likely than not that the alien would have been entitled to the ultimate relief he was 

seeking. Matter of Sylla Bangaly, 24 I&N Dec. 710 (A.G. 2009). 

Respondent, Gurwinder Singh, was distraught at the hearing wherein the 

immigration judge denied his application for asylum and for withholding of 

removal. There is no sensible rationale that Respondent would have voluntarily 

and knowingly waived appeal of this denial during this hearing. 

Further, it would be incongruous, and egregious, for an attorney to waive 

appeal of such an application without consulting with his/her client outside the 

scope of the individual hearing to properly consult with the client regarding all 

aspects of appeal. The Respondent could have made an informed decision and 

considered retaining alternative counsel, a second opinion, etc. 

Additionally, in reviewing Respondent' s file provided on FOIA request, it 

does not appear counsel provided a detailed, signed declaration of the Respondent, 

outlining the details of past persecution, fear of future persecution, relocations to 

flee from the persecution and harm he suffered. 

Review of the FOIA response also indicates that Respondent's counsel 

failed to exercise due diligence in preparing, submitting and litigating Respondent's 

application for asylum and for withholding of removal. In addition to the lack of 

detailed declaration of the Respondent, there are no supporting witness statements 

from those who witnessed Respondent being tortured or saw the injuries of the 
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Respondent after these torturous events. T here is no evidence to show that 

Respondent's previous counsel exercised due diligence in obtaining the required 

objective evidence to show the court the plea of the Respondent in his request for 

asy lum and withholding of removal. 

The Board 's discretion to reopen removal proceedings on the basis of an 

attorney's defic ient performance is not limited to conduct that occurred during the 

agency proceedings. The Board may reopen on the basis of deficient performance 

that occurred subsequent to the entry of a final order of removal if the standards 

established for a deficient performance of counse l claim are satisfied. 

2. A removable alien must be able to meaningfully participate in his defense 

against removal. 

When determining whether a respondent is competent to represent him-or 

herself in an immigration proceeding, the Board must consider both the individual' s 

abi li ty to meaningfully pru1icipate in the proceeding as set forth in Maller of M- A-

M-, 25 I. & N. Dec. 474 (BIA 2011 ), and (as in this case, due to Mr. Singh's 

involuntary separation from his legal counsel) the individual' s abili ty to perform 

additional functions necessruyr for self representation. 

Immigration Judges must consider the following when determining if a 

respondent is competent to represent him-or herself: 

First, the respondent must be able to meaningfull y participate m the 

proceeding as set forth in Matter of M- A- M-. To meaningfully participate, the 

respondent must have a rational and factual understanding of: 

a. the nature and object of the proceeding; 
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b. the privilege of representation by counsel; 

c. the right to present, examine, and object to evidence; 

d. the right to cross-examine witnesses; and 

e. the right to appeal. 

Second, for an unrepresented respondent to be competent to represent him 

or herself in an immigration proceeding, he or she must also be able to perform 

additional functions necessary for self-representation. To represent him-or herself, 

the respondent must have sufficient present ability to: 

a. exercise the rights listed above; 

b. make infom1ed decisions about whether to waive the rights listed above; 

c. respond to the allegations and charges in the proceeding; 

d. present information and evidence relevant to eligibility for relief; and 

e. act upon instructions and information presented by the Immigration Judge 

and government counsel. 

A respondent is incompetent to represent him-or herself in an immigration 

proceeding if he or she, because of a mental disorder (including Intellectual 

Disability), is unable to satisfy any of the provisions above. For purposes of this 

standard, "mental disorder" (including Intellectual Disability) is defined as a 

significant impairment of the cognitive, emotional, or behavioral functioning of a 

person. 

The diagnosis of severe depression, as evidenced by the medical records 

and drug prescriptions set forth in Exhibit 3, indicate that Mr. Singh' s mental; state 

did not meet the required standard of having a meaningful ability to assist in his 
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removal defense, or in the decision about whether to appeal to the Board, at the 

time those matters confronted him. 

3. A removable alien is eligible to seek asylum at the discretion of the 

Attorney General upon proof of a "well-founded fear of persecution on 

account of race, religion, nationality, membership in a particular social 

group, or political opinion. 8 U.S.C. § 1158(b); 8 U.S.C. § 1101(a)(42)(A). 

A well-founded fear must be both subjectively genuine and objectively 

reasonable. Mikhailevitch v. INS, 146 F.3d 384, 389 (6111 Cir. 1998) (stating that 

" [a]n application must therefore actually fear that he will be persecuted upon return 

to his country, and he must present evidence establishing an objective situation 

under which his fear can be deemed reasonable.") (citations omitted). 

The applicant need not, however, show "that he probably will be persecuted 

if he is deported; one can certainly have a well-founded fear of an event happening 

when there is less than a 50% chance of the occurrence taking place." Id. (citations 

omitted). 

"Persecution within the meaning of 8 U.S.C. § l 10l(a)(42)(A) requires 

more than a few isolated incidents of verbal harassment or intimidation, 

unaccompanied by any physical punishment, infliction of harm, or significant 

deprivation of liberty." Id. at 390. 

Respondent argues that after two significant and injurious beatings by 

members of the opposite political party, establishes that he has, in fact, suffered 

past persecution, giving rise to the presumption under 8 C.F.R. § 

208. l 3(b )( 1 )(i)(A). 
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Human rights conditions in Punjab, India have continuously deteriorated, 

according to country reports published by the U.S. Department of State. 

Respondent's previous attorney did not provide, thereby did not punctuate the 

allegations of widespread human rights abuse by the India government, therefore, 

Respondent provides on appeal additional evidence to show a well-founded fear of 

persecution based on his political opinion. (See Exhibit 6) 

4. The United States Code provides that "[t]he Attorney General shall not 

deport any alien ... to a country if the Attorney General determines that 

such alien's life or freedom would be threatened in such country on 

account of race, religion, nationality, membership in a particular social 

group, or political opinion." 8 U.S.C. § 1253(h)(l). 

Article 3 of the Convention Against Torture prohibits refoulement of an 

alien to a country where it is more likely than not that he will be subject to torture 

by a public official, or at the instigation or with the acquiescence of such an official. 

See 8 C.F.R. §§208.16(c)(4), 208.18(a) (2001); Matter of S-V-, Interim Decision 

3430 (BIA 2000). In determining whether an alien is entitled to protection under 

the Convention Against Torture 

"An application seeking withholding of deportation faces a more stringent 

burden of proof than one for asylum." Mikhailevitch, 146 F.3d at 391 (citing INS 

v. Cardoza-Fonseca, 480 U.S. 421 , 431-32 (1987)). 

Respondent provides on appeal evidence that was not previously available 

at his Individual Hearing that meets this burden of proof of his fear of being 

returned to his home country. 
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5. Matter of Lozada Factors. 

Current counsel is providing a copy of Mr. Singh's declaration to former 

counsel by email, fax and U.S. mail, at the address listed in the administrative file 

(PO Box 532248 Harlington Texas 78553). 

Mr. Rocha has not yet replied. Mr. Singh will forward any reply to the 

Board. Mr. Singh' s declaration laying out his agreement with Mr. Rocha is 

attached. (See Exhibit 2). 

As the Board is aware, Matter of Lozada requires that a complaint be filed 

with a state licensing agency, or alternatively, that an explanation be provided 

regarding why a complaint is not filed. 1 

In this case, we have not yet filed a complaint with a state bar association 

for the following reasons. 

1. Filing such a complaint is a serious matter that can affect the 

reputation and livelihood of an attorney. Because Mr. Rocha has 

not had a significant amount of time in which to reply to the 

allegation, current counsel does not believe that it is appropriate to 

file a complaint until all knowable facts have been gathered. To act 

otherwise would be irresponsible. Once Mr. Rocha responds (or 

fails to respond) the decision on whether to file the complaint will 

1 Matter of Lozada, 19 I&N Dec. 637 (BIA 1988) aff'd 857 F.2d 10 (1st Cir. 
1988) 
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be made and a copy of the complaint or an explanation for why a 

complaint has not been filed , will be provided to the Board . 

2. The ineffective assistance may be clear from the administrative 

record, once the transcript of the individual hearing is reviewed. 

6. Request for Transcript and Request to Supplement This Motion 

Current counsel requests that a transcript of the April 13, 2015 hearing be 

made available for the Board and for the parties. 

CONCLUSION AND REQUEST FOR RELIEF 

Mr. Singh was suffering from mental disability during an asy lum hearing. 

His competency should have been questioned by both his legal counsel and by the 

immigration court. 

His declaration indicates that he received ineffective assistance of counsel, 

in that he was advi sed not to reserve appeal and in that he was advised that he did 

not need to seek corroborating evidence of his past persecution. 

Respondent respectfully requests the Board reopen and remand this case to 

the Immigration Court to allow Mr. Singh to fully and knowingly present his 

application for asylum. 
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RESPECTFULLY SUBMITTED this 7111 day of December 20 15. 

W LLIAM FRICK 
State Bar# 26648 (WA); 65592 (PA) 
719 Second Avenue Suite 701 
Seattle, Wash. 98104 

206 286 0167 (tel.) 
206 770 7215 (fax) 
william@fricklawfirm.info 

Attorney for Respondent 
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CERTIFICATE OF SERVICE 

I, Wi lliam Frick, hereby certify that on this date I caused to be del ivered, by first 

class US Mail and/or by hand delivery, a true and correct copy of the attached 

Respondent's Motion to Reopen and Request for Stay of Removal to: 

Department of Homeland Securi ty 
District Counsel 
27991 Buena Vista Blvd. 
Los Fresnos, TX 78556 

Department of Homeland Security 
District Counsel 
1623 East J Street 
Suite 2 
Tacoma, Wash. 9842 1 

DATED this 13th day of December 20 15. 

illiam Frick 
719 Second A venue 

Millennium Tower Suite 701 
Seattle, Wash. 98 I 04 

206 286 0167 (tel.) 
206 770 7215 (fax) 

willian1@fricklawfirm.info 
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' . . n . • 

In the Matter of 

SINGH, GURWINDER 
Respondent 

IMMIGRATION COURT 
27991 BUENA VISTA BLVD 
LOS FRESNOS, TX 78566 

c-r . . 

Case No.: A206-889-049 

IN REMOVAL PROCEEDINGS 

ORDER OF THE IMMIGRATION JUDGE 

This is a sununary of the oral decision entered on April 13, 2015. 
This memorandum is solely for the convenience of the parties. If the 
proceedings should be appealed or reopened, the oral decision will become 
the official opinion in the case. 
[j/] The respondent was ordered removed from the United States to 

INDIA or in the alternative to . 
Respondent's application for voluntary departure was denied and 

~ :. 
respondent was ordered removed to INDIA or in the 
alternative to . "',_ 
Respondent's application for voluntary departure was granted until 

upon posting a bond in the amount of $ 
with an alternate order of removal to INDIA. 

Respondent's application for: 
[j/] Asylum was ( )granted (VJ denied( )withdrawn. 
[i/'l Withholding of removal was ( )granted (\/)denied )withdrawn. 
[ ] A Waiver under Section was ( )granted ( )denied )withdrawn. 
[ ] Cancellation of removal under section 240A(a) was ( )granted )denied 

( )withdrawn. 
Respondent's application for: 
[ ] Cancellation under section 240A(b) (1) was ( ) granted ) denied 

) withdrawn. If granted, it is ordered that the respondent be issued 
all appropriate documents necessary to give effect to this order. 
Cancellation under section 240A(b) (2) was ( )granted ( )denied 

)withdrawn. If granted it is ordered that the respondent be issued 
all appropriated documents necessary to give effect to this order. 
Adjustment of Status under Section~~ was ( )granted ( )denied 
( )withdrawn. If granted it is ordered that the respondent be issued 

all appropriated documents necessary to give effect to this order. 
[ VJ Respondent's application of ( Vl withholding of removal ( V'l deferral of 

l 
l 
l 
l 

removal under Article III of the Convention Against Torture was 
( ) granted ( y) denied ( ) withdrawn. 
Respondent's status was rescinded under section 246. 
Respondent is admitted to the United States as a ~~-until 
As a condition of admission, respondent is to post a$ ~~~~bond. 
Respondent knowingly filed a frivolous asylum application after proper 
notice. 
Respondent was advised of the limitation on discretionary relief for 
failure to appear as ordered in the Immigration Judge's oral decision. 
Proceedings were terminated. 
Other: 
Date: Apr 13, 2015 

Immigration Judge 
Appeal: Waived/~£ t cd Jl!!f'iYl Bae 8J. 
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ALIEN NUMBER: 206-889-049 NAME: SINGH, GURWINDER 

CERTIFICATE OF SERVICE 

'ff? DHS 

Q6 
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DECLARATION OF GURWINDER SINGH 

I, GURWINDER SINGH, declare under penalty of perjury according to the laws of the 

State of Washington that the following is true and correct to the best of my knowledge 

and ability: 

1. I am a native and citizen of India. 

2. I am fluent in Punjabi. I speak some Hindi. I am not fluent in reading, writing or 

speaking English. 

3. I am currently detained at the N.W. Immigration Detention Center at 1623 East J 

Street, Tacoma, Washington 98421-1615. 

4. My A-Number is: A-206-889-049. 

5. I was born on September 21, 1985, in Bhudari, India. 

6. I belong to a Jatt Sikh family. 

7. My father's name is Nikka Singh. He lives in Jhammat, India. 

8. My mother's name is Balbar Kaur. She lives with my father in Jhammat, India. 

9. I have one sister; her name is Rubinder Kaur. Rubinder lives in Barkatbur 

Village, India. 

10. In India, I owned a bus transport company in Punjab, India. The Mann Party 

would rent our busses to take people to and from political rallies. I would drive 

one of my buses to the rallies, would listen, but was not a member. I began to like 

and agree with the Mann Party's goals to support the rights of the Sikh 

community, are attentive to the poor, and are against political and community 

corruption. 
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11. In January 2013, I joined the Mann Party and offered my bus service to the Party 

for transportation of its members. 

12. Members of the Badal Party eventually heard that I was now a supporter of the 

Mann Party. I began receiving threats from the Badal Party members; they would 

approach me and ask me why I joined the Mann Party. They pressed me not to be 

a member of the Mann Party; I told them I would remain a supporter of the Mann 

Party. 

13. I then started receiving threatening phone calls; I do not know how members of 

the Badal Party got my phone number. Some of these messages said that if I did 

not stop helping the Mann Party I would be killed. 

14. In October 2013, I was putting up posters for the Mann Party, when members of 

the Badal Party found me doing this. They approached me and started hitting me 

and then beating me with wooden sticks, threatening me to join their party. I was 

able to escape, but suffered internal injuries for which I received medical care. 

15. My father and I went to the police station to file a report, but the police told us 

they would not accept my report; instead, I needed to stop my participation with 

the Mann Party. 

16. I continued to receive threatening phone calls after the October 2013 attack on 

me. 

17. In May 2014, members of the Badal Party beat me again. This time they told me 

that they would kill me if I did not quit the Mann Party. I did not quit the Mann 

Party and continued to receive threatening phone calls. 
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18. I then went to the India police station to report what happened to me and seek 

their help in protecting me, but was told the police would not take my report and 

that I had made a "big mistake" in joining the Mann Party. 

19. I left India on September 3, 2014. 

20. I traveled from New Delhi to Bombay, then Congo, Brazil, Bolivia, Peru, 

Ecuador, Columbia, Panama, Costa Rica, Nicaragua, El Salvador, Guatemala, 

Mexico and then to the United States. 

21. I entered the United States on January 11, 2015 at Hidalgo, Texas. When I 

walked up to the U.S. Customs & Border Patrol, I requested asylum. I was 

immediately detained at Port Isabel Service Processing Center, 27991 Buena 

Vista Boulevard, Los Fresnos, Texas 78566. 

22. When I was put into the detention center, I was very afraid. I was told that the 

immigration judge for this detention center "never granted bond" and "never 

granted asylum". When I was told this, I thought to myself, "I left India to save 

my life", but based on this information told to me, I thought I had no chance and 

would be returned to India and suffer further harm. I became very concerned and 

depressed. 

23. I was given a credible fear interview. The asylum officer told me I "passed" and I 

would need to wait for a bond hearing. 

24. I was assigned a bond hearing date. When I was advised of the judge that was 

assigned to my case, I was told that judge would not grant me bond; even the 

security persons in the detention center told me the judge would not grant me 

bond. 
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25. In January I retained attorney Pablo Rocha to represent me in seeking release from 

immigration detention and in my application for asylum. My agreement with him 

was that he would represent me and advise me as to al I matters that would be in 

my best interest. He was and is aware of my extreme fear of being returned to 

India. 

26. Mr. Rocha did not request that I obtain documents from India supporting my 

asylum claim. Even if he had done so, I would have needed time to obtain the 

documents. My current attorney has requested those documents and I have now 

obtained them. 

27. During the time that I have been held by US Immigration authorities I now know 

that I have not been functioning, mentally and physically, in a proper manner. I 

did not realize that I was suffering from debilitatin g depression due to being 

incarcerated until after the hearing when Department of Homeland Security 

doctors diagnosed me, and began prescribin g medication for me last Spring. 

28. I don't recall much of the asylum or bond hearing other than that I was terrified 

that I would be sent back to India. All I remember is that at the end of the hearing 

the jud ge denied asylum and said that I could not be released. 

29. When the judg e said that my asylum was denied , I felt faint. My lawyer told me 

that if I did not appeal the denial , that I would be released from custody on a bond 

more quickly. 

30. I now know that my lawyer did not reserve appeal. I now know that this meant 

that I would not be able to appeal the judge' s denial of my asylum. At the time I 

was mentall y debilitated due to, what I km:Tw know, was extreme depression. 
fl tXi.} 
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31. Shortly after the denial, ICE transferr ed me away from my attorney. I was unable 

to contact him to discuss my case and to get his advice on seeking reopening , or 

appealing the denial. I now know that I had approximatel y thirty days to do so 

and that removing me from legal counsel prevented me from receiving counsel on 

any options. 

32. I have been detained since January 11, 2015. My depres sion has worsened. I 

have difficulty sleeping and racing thought s that I will be returned to India and 

suffer further torture. I have dreams of the Badal Party beating me, like they 

actually did when I was living in India . I now require many medications to help 

me with depression , anxiety and sleep. 

33. What I stated in the Credible Fear Interview is true. 

34. What I state in this Declaration is true. 

35. I cannot return to India; I am very scared and know that I cannot be safe any place 

in India. I have no family or connections in India except in Punjab , where I have 

already been tortured and received death threat s. 

"?/_ th 
DATED this k.1fL.. day ofNove mber 20 15 at Tacoma, Washington 

GURWINDER SINGH 
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Department of Homeland Security 
U.S. Citizenship and Immigration Services Record of Determination/Credible Fear Worksheet 

HLG zHN 206 889 049 SINGH 
District Office Code As..I!um Office Code Alien's File Nwnber Alien's Last! FamQr.Name 

Lepicovska Laura India 
Asylwn Officer's Last Name Asylum Officer's First Alien's Nationality 

Name 

SECTIONI: 
All statements in italics must be read to the applicant 

INTERVIEW PREPARATION 
I.I 1/11/2015 1.2 Hidalgo, TX 

Date of arrival [MMIDD/YY] Port of arrival 

13 1/1212015 1.4 P.LS.P.C .. 27991 Buena VISll. Blvd., l..QS Fn::llDOI,, TX 71566 

Date of detention [MMIDD/YY] Place of detention 

l.S 112112015 1.6 Lack of Resources 

Date of AO orientation [MMIDD/YY] U orientation m~ than one week from dale of detention, explain delay 

1.7 1/21/2015 1.8 Port Isabel SPC, TX 

Date of interview [MMIDD/YY] Interview site 

1.9 ~ Applicant received and signed Form M-444 and relevant pro bono list on 

1.10 Does applicant have consultant(s)? D Yes ~No 

I.I I If yes, consultant(s) name, address, telephone number and relationship to applicant 

1.12 Persons present at the interview (check which apply) 

1.13 D Consultant(s) 

01/12/15 
Date signed [MMIDDIYY] 

1.14 ~ Other(s), list: ~In~te~rp.._re=te~r_,.(f'-'-el_ep~h~o_n_ic~)--------------------
1.1s D No one other than applicant and asylum officer 

1.16 Language used by applicant in interview: ....::.Pun=u"·a'"'b"'"i _______ _ 

1.17 Lionbridge# In Person ~ Yes D No 

Interpreter Service, Interpreter ID Number. Interpreter Has F onns 

1.18 D Yes D No 

Interpreter Service, Interpreter ID Number. 

1.19 

Interpreter Has Fonns 

D Yes D No 

Interpreter Service, Interpreter ID Number. Interpreter Has Forms 

1.20 IZ! Interpreter was not changed during the interview 

1.21 D Interpreter was changed during the interview for the following reason(s): 

ll:OIAM 
Time Started 

Time Started 

Time Started 

1.22 0 Applicant requested a female interpreter replace a male interpreter. or vice versa 

11:55AM 

Time Ended 

Time Ended 

Time Ended 

1.23 D Applicant found interpreter was not competent 1.24 D Applicant found interpreter was not neutral 

1.25 D Officer found interpreter was not competent 1.26 D Officer found interpreter was not neutral 

1.27 D Bad telephone connection 

1.28 ~ Asylum officer read the following paragraph to the applicant at the beginning of the interview: 

The purpose of this interview is to determine whether you may be eligible for asylum or protection from removal to a country where you fear persecution or torture. 
I am going to ask you questions about why you fear returning to your country or any other country you may be removed to. 11 is wry important that you tell the truth 
during the inten·iew and thal you respond lo all of my questions. This may be your only opportunity to give such information. PleaJefeel comfortable telling me 
why you fear harm. U.S. law ha3 strict rule:1 to prevent the di.sclosure of whaJ you tell me today about the reasons why you/ear harm. The informaJion you tell me 
about the reasonJfor your fear will not be disclosed to your government, except in exceptional circumstances. The slatemenl.J you make today may be used in 
deciding your claim and in any future immigration proceedings. 11 is important that we understand each other. If at any time I make a slalement you do not 
understand, please stop me and tell me you do not understand so lhaJ I can explain it to you. If al any time you tell me something I do not understand, I will ask you 
to explain. 

Form 1-870 (Rev. I 1121/03) N Page I 
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SECTION II: 

2.1 SINGH 

Last Name/ Family Name [ALL CAPS) 

2.2 Gurwinder 

First Name 

2.4 9/21/1985 

Date of birth [MMIDD/YY] 

2.6 None 

2.7 

Other names and dates of birth used 

India 

Country of birth 

2.9 BHUTARI, PUNJAB, INDIA 

Alien's File Number: 206 889 049 

BIOGRAPHIC INFORMATION 

23 

2.S 

2.8 

Middle Name 

Male 

Gender 

India 

Country (countries) of citizenship (list all) 

Address prior to coming to the U.S. (List Address, Cityffown, Province, State, Department and Country). 

2.10 2.11 2.12 _Pun_~i_ab_i ______________ _ 

Applicant's race or ethnicity Applicant's religion 

2.13 Marital status: ~ Single 0 Married 0 Legally separated 

2.14 Did spouse arrive with applicant? 0 Yes 0 No 

2.15 lsspouse included in applicanrs claim? 0 Yes 0 No 

All languages spoken by applicant 

0 Divorced 0 Widowed 

2.16 If currently married (including common law marriage) list spouse's name, citizenship, and present location (if with applicant, 
provide A-Number): 

2.17 Children: 0 Yes ~No 

2.18 List any children (Use the conJinuaJion section to list any additional children): 
Date ofbinh Name Citizenship 
(MMIDD/YY) 

Present location (if w/P A. list Did child arrive ls child included 
A~Numben) with PA? in PA's claim? 

0 0 0 0 
Yes No Yes No 

0 0 0 0 
Yes No Yes No 

0 0 0 0 
Yes No Yes No 

0 0 0 0 
Yes No Yes No 

0 0 0 0 
Yes No Yes No 

Fonn 1-870 (Rev. 11121/03) N Page 2 
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( \. 

Alien's File Number: 206 889 049 

2.19 Does applicant claim to have a medical condition (physical or mental), or has the officer observed any indication(s) that a 
medical condition exists? lfYES, answer questions 2.20 and 2.21 and explain below. 0 Yes ~ No 

220 Has applicant notified the facility of medical condition? 0 Yes ~ No 

221 Does applicant claim that the medical condition relates to torture? 0 Yes ~ No 

2.22 Does the applicant have a relative, sponsor or other community ties, including spouse or 0 Yes ~ No 
child already listed above? 

223 lfYES, provide infonnation on relative or sponsor (use continuation section. ifnecessary): 

lnderjieet SINGH Friend 
~~~~~~~~~~~~~~~~~-

Name 

27A Bverly Street Carteret New Jerseiy 
Address 

~ Citizen D Legal Pennanent Resident D Other 

SECTION Ill: CREDIBLE FEAR INTERVIEW 

Relationship 

732-642-7137 
Telephone Number 

THE FOLLOWING NOTES ARE NOT A VERBA TIM TRANSCRIYf OF THIS INTERVIEW. THESE NOTES ARE 
RECORDED TO ASSIST THE INDIVIDUAL omCER IN MAKING A CREDIBLE FEAR DETERMINATION AND THE 
SUPERVISORY ASYLUM OFFICER IN REVIEWING THE DETERMINATION. THERE MAY BE AREAS OF THE 
INDIVIDUAL'S CLAIM THAT WERE NOT EXPLORED OR DOCUMENTED FOR PURPOSES OF THIS THRESHOLD 
SCREENING. 
The asylum officer must elicit sufficient infonnation related to ]2Q!l! credible fear of persecution and credible fear of torture to detennine whether 
the applicant meets the threshold screening. Even if the asylum officer determines in the course of the interview that the applicant has a credible 
fear of persecution, the asylum officer must still elicit any additional infonnation relevant to a fear of torture. Asylum officers are to ask the 
following questions and may use the continuation sheet if additional space is required. If the applicant replies YES to any question. the asylum 
officer must ask follow-up questions to elicit sufficient details about the claim in order to make a credible fear determination. 
3.1 a. Have you or any member of your family ever been mistreated or threatened by anyone in any country 10 which you may be returned? 

~ Yes D No 

See Q&A & Checklist 

b. Do you have any reason lo fear harm from anyone in any country lo which you may be retumed? 

0 Yes 0 No 

See Q&A & Checklist 

c. lfYES to questions a and/orb, was it or is it because of any of the following reasons? (Check each of the following boxes that apply). 

0 Race 0 Religion 0 Nationality 0 Membership in a particular social group ~ Political Opinion 

32 ~ At the conclusion of the interview, the asylum officer must read the following to applicant: 

Fonn 1-870 (Rev. 11121/03) N Page 3 
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Alien's File Number: 206 889 049 

If the Department of Homeland Security determines you have a credible fear of persecution or torture, your case will be referred to an 
immigration co~ where you will be allowed to seek asylum or withholding of removal based on fear of persecution or withholding of removal 
under the Convention Against Torture. The Field Office Director in charge of this detention facility will also consider "'hether you may be 
released from detention while you are preparing for your hearing. If the asylum officer determines that you do not have a credible fear of 
persecution or torture, you may ask an Immigration Judge to review the decision. If you are found not to have a credible fear of persecution or 
torture and you do not request review, you may be removed from the United States as soon as travel arrangemenlS can be made. Do you have 
a11)' questions? D YES 121 NO 

33 t8J At the conclusion of the interview, the asylum officer must read a summary of the claim, consisting of the responses to Questions 
3.1 a-<: and information recorded in the Additional Information/Continuation section. to applicanl 

*"'**Typed Question and Amwer (Q&.A) interview Dates and a summary and analysis of the claitn must be attached to this form for all negative credible fear decisions. These Q&A DOtes 
must reflect that the applicant was asked to explain any inconsistencies or lack of detail oo material issues and that the applicant was given every opportunity to establish a credible fear. 

SECTION IV: CREDIBLE FEAR FINDINGS 

A. Credible Fear Determination: 
Credibility 

4.1 [g! There is a significant possibility that the assertions underlying the applicant's claim could be found credible in a full asylum or 
withholding of removal hearing. 

42 D Applicant found not credible because (check boxes 4.3-4.5, which apply): 

Testimony was internally inconsistent on material issues. 

Testimony lacked sufficient detail on material issues. 

4.3 o 
4.4 o 
4.s o Testimony was not consistent with country conditions on material issues. 

Nexus 

4.6 D Race 4.7 D Religion 4.8 D Nationality 4.9 D Membership in a Particular Social Group 

(Define the social group): __ 

4.10 ~ Political Opinion 4.11 D Coercive Family Planning [CFP] 4.12 D No Nexus 

Credible Fear Finding 

4.13 ~ Credible fear of persecution established. 

OR 

4.14 D Credible fear of torture established. 

OR 
4.15 D Credible fear of persecution NOT established and there is not a significant possibility that the applicant could establish eligibility 

for withholding of removal or deferral of removal under the Convention against Torture. 
B. Possible Bars: 
4.16 D Applicant could be subject to a bar(s) to asylum or withholding of removal (check the box( es) that applies and explain on the 

continuation sheet): 

4.17 D Particularly Serious Crime 4.18 D Security Risk 4.19 D Aggravated Felon 

4.20 D Persecutor 421 D Terrorist 4.22 D Firmly Resettled 

4.23 D Serious Non-Political Crime Outside the United States 

424 [gl Applicant does not appear to be subject to a bar(s) to asylum or withholding of removal. 

C. Identity: 
425 [gl Applicant's identity was determined with a reasonable degree of certainty (check the box( es) that applies): 

426 [gl Applicanfs own credible statements. (If testimony is credible overall, this will suffice to establish the applicant's identity with a 
reasonable degree of certainty). 

421 D Passport which appears to be authentic. 

428 D Other evidence presented by applicant or in applicant's file (List):--------------

4.29 D Applicant's identity was not determined with a reasonable degree of certainty. (Explain on the continuation sheel) 
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SECTIONV: 

5.1 

5.4 

(.I 

Alien's File Number: 206 889 049 

GNATURES 

• 
5.5 ~---======~&~~==::::==--- 5.6 

Superv4r:5 Signature 

ADDITIONAL INFORMATION/CONTINUATION 

See Notes & Assessment 

112112015 
Decision date 

JAN 2 2 2015 
Date Supervisor Approved 
decision 
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A Number: 206 889 049 Interview Date: 1/:L115 

Name: SINGH, Gerwinder Asylum Officer:ZHN326 
Coun__!l)T: India LionBridge: 2905910 
Asylum Office: ZHN Start: ll:OlAM j Ste>£= 11 :55AM 

QUESTIONS & ANSWERS 
I INTERVIEW INITIATED:ll :OIAM 

Hello. My name is Officer Laura and I will be conducting your interview today through an 
interpreter. The interpreter has been sworn in earlier and promises keep everytbing we discuss 
confidential. We are having this interview today because you have expressed a fear of returning 
to your country at some point after you were detained, and today we will discuss what those fears 
maybe. 
Q: Do you still fear returning to your country? 
A: Yes. I am. 

REPRESENTATION 
Q: Do you have a representative that you would like to be present with you during this 
interview? 
A: No. I'll give the interview on my own. 

Q: You have the right to have a representative present during this interview, however a 
representative is not required for this interview. Do you agree to proceed without one or do you 
need additional time in order to obtain one? 
A: I will give the interview on my own. 

INTERVIEW PURPOSE 
Now, the interpreter will explain to you the purpose of this interview. Interpreter, please read 
Paragraph 1.28 to the Applicant. 

Q. Do you have any questions about what was just read to you? 
A.No 

OATH 
Very well. I will now place you under oath. 
OATH ADMINISTERED- Please raise your right hand. 
Do you swear to tell the truth, the whole truth and nothing but the truth? 
Yes. 

NOTE: THE FOLLOWING NOTES ARE NOT A VERBATIM TRANSCRIPT OF THIS 
INTERVIEW. THESE NOTES ARE RECORDED TO ASSIST THE INDIVIDUAL OFFICER IN 
MAKING A CREDIBLE FEAR DETERMINATION AND THE SUPERVISORY ASYLUM 
OFFICER IN REVIEWING THE DETERMINATION. THERE MAY BE AREAS OF THE 
INDIVIDUAL'S CLAIM THAT WERE NOT EXPLORED OR DOCUMENTED FOR PURPOSES 
OF THIS THRESHOLD SCREENIN 

BACKGROUND/I-870 
See form above. 
Q: Are you single, married, divorced, widowed or legally separated? 
A: Single 

Q: What is your sponsor's immigration status? Is your sponsor a U.S. citizen, a green card 
holder, or something else? 
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A: Citizen 
r , 

' 

ENTRY/ENCOUNTER ISSUES 
Q. Was this the first time you entered the U.S.? 
A. Yes. 

SUBSTANCE OF CLAIM: 
Q: In a sentence or two, why are you afraid to return to your country? 
A: I am fearful of the Badal party. 

Q. Have you ever been threatened or physically harmed or both in India? 
A. Yes. They often threaten me, on two occasions they beat me up also. 

Q: How many times were threatened in India? 
A: The threats were consistently get over the phone. 

Q: When did you first start receiving threats? 
A: When I joined the party. 

Q: Be more specific? 
A: January of2013 is when I joined the party. When they had found out that I joined the 
threatening to me. 

Q: Was it in January 2013 that you started receiving the threats? 
A: When they found, I don't think they found out. In February 2013 first week, they started 
threatening me. 

Q: When did you receive your last threat? 
A: October when they beat me up. That was the time they threatened me also. 

Q: October of what year? 
A: 2013 

Q: The last threat you received was in October 2013, correct? 
A: The threats since that time when I was beaten, till I came over, I repeatedly kept getting 
threats. 

Q: You said your last threat was in October, is that correct? 
A:No. They beat me up and since that time they kept threatening that's the reason I ran away. 

Q: Why did you just indicate that the last threat you received was in October when they beat you 
up? Can you explain? 
A: I got confused. About that time, I kept getting threats all the way till now. And that's the 
reason I ran away. 

Q: When did you receive your last threat? 
A: They kept up till May 2014. 

Q: You received your last threat in May 2014 correct? 
A: Yes. After May I did not get any threats. 

Q: You indicated you were twice physically harmed in India, correct? 
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A: Yes. 

Q: Apart from those two instances of harm, has any ever harmed you on any other occasion for 
any other reason? 
A:No. 

Q: When were you first harmed physically? 
A: October 2013 

Q: When was the second time? 
A:May2014 

Q: Who harmed you in October 2013? 
A: Those belonging to the Badal party 

Q: Who harmed you in May 2014? 
A: Members of the Badal party. 

Q: Tell me step by step what happened in May 2014? 
A: They told me not support Sirnrund Sij Singh man and they gave me many threats. 

Q: You told me you were physically harmed in May 2014, describe how you were physically 
hanned step by step. · 
A: They beat me up with long and wooden sticks and pushes. 

Q: How did they approach you? 
A: I was coming from the city on my motorcycle. They stopped they beat me up, they 
surrounded me and they were in an automobile. 

Q: What did they say when they beat you? 
A: You have made the biggest mistake by joining the Man party and not coming to our party. 

Q: Did they say anything else? 
A: If you will not give up the party, we will kill you. 

Q: Did they say anything else? 
A:No 

Q: Tell me step by step what happened in October 2013? 
A: When we were putting posters in the month of October for the upcoming rally, and that's 
when they surrounded us and beat us up. 

Q: Do you support the Man party? 
A: Yes. I support the Sirnrund Sij Singh Man party. 

Q: Why do you support this party as opposed to this other party? 
A: This party helps the Sigks and keeps the sigks youth away from drugs and alcohol which no 
other party does. 

Q Have you ever reported these instances of harm to the police? 
A I went to the police, they pushed me and outseted from the police, they told me to join the 
Badal party other we will not listen to you. 
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Q: When did you make a police report? 
A: I did not make a police report, they did not Write the report. 

Q: When did attempt to make the police report? 
A: When they beat me up. 

Q: Which time? 
A: October also and in the month of May also I went to them. 

Q: Can you describe your injuries after the May 20 I 4 beating? 
A: All internal injuries in such away that there are no markings. 

Q: Was this a severe beating? 
A: Yes. 

Q: Can you describe your injuries after October 2013? 
A: There were no visible injuries all internal injuries. 

Q: Was this a severe beating? 
A: Yes. They kicked me a lot. 

INTERNAL RELOCATION 
Q. Could you move to another part of your country and be safe? 
A.No 

Q. Why not? 
A. It's there government prevailing. I have provide proof of myself and I will be identified and 
they will find me. 

ADDITIONAL NEXUS QUESTIONS 

Q. Have you ever been threatened or harmed by a family member? 
A:No. 

Q: Do you fear that a family member will harm you in the future? 
A:No. 

Q: You belong to the Signh family, correct? 
A: Yes. 

Q. Have you ever been threatened or harmed because of your membership in your family? 
A:No. 

Q. Have you ever been threatened or harmed because of your race or ethnicity? 
A. No. 

Q. Have you ever been threatened or harmed because of your religion or belief of any kind? 
A. Yes. Because me being with the Man party. 

Q: Where you threatened because your political party or religion? 
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A: Because I am with the political party. It is a Sikh party and the Badal party is mixed with the 
Hindu party. 

Q. Do you fear you may be harmed in your country because you belong to a group that is 
perceived as different or special by the Indian society? 
A. No. 

CAT 

Q. Have you ever experienced any mistreatment in the past by government officials, the police, 
or persons associated with the government? 
A. Only Badal government fellows. 

Q: What do you mean Badal government fellows? 
A: The ones that were stopping me with Man party, they were threatening me. 

Q: What is a government fellow? 
A: Badal party is joined with the BJP party and the fellows work for the Badal party. 

Q: Are they political party supporters or government officials? 
A: They were of the political party. 

Q. Do you fear you could be harmed in the future by the government, police or someone working 
for the government? 
A. I do not understand. Please. 

Q: Do you fear that the police harm you in the future? 
A: If the Badal government, it is the prevailing government and they instruct the police anything 
can happen. 

MANDATORY BARS 
Q. Have you ever persecuted harmed anyone? 
A. No. 

Q. Have you been arrested/convicted of/or sentenced for a serious crime anywhere? 
A. No. 

Q. Have you ever committed a crime in any country and were not caught? 
A. No. 

Q. Apart from the Sigmund Sij Mann party, do you belong to any groups/organizations? 
A.No. 

Q. Have you ever been associated with a group that uses or has been accused of using violence 
or other illegal activities? 
A. No. 

Q. Has any country ever offered you to stay permanently? 
A:No. 
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Q. Have you ever been a terrorist or participated in any terrorist related activities? 
A. No. 

Q. Have you ever served in the military or the police? 
A.No. 

REVIEW OF SUMMARY OF TESTIMONY 

Q. You testified that you are a member of the Sigmrond Sij Mann party and have been since 
January 2013. You started receiving threats in February 2013 from supporters of the Badal party, 
these telephonic threats continued until May 2014. You were physically harmed on two 
occasions by members of the Badal party fust on October 2013, and then May 2014. On both 
occasion, Badal supporters severely beat you and left you with internal injuries. In May 2014, 
while they were beating you they questioned your party membership, indicated that it was the 
wrong choice and stated they would kill you. On both occasions, you attempted to report the 
harm to the police but they would not take your complaint. 

Q: Is this correct a correct summary of your testimony? 
A: Yes. 

CONCLUSION 

Q. Is there anything else that is important to your claim that we have not yet discussed? 
A. No. 

PARAGRAPH 3.2, FORM 1-870, READ TO APPLICANT 

Q: Any questions about the process going forward? 
A:No 

I INTERVIEW CONCLUDED: 11 :55AM 
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CREDIBLE FEAR DETERMINATION CHECKLIST 

FILE #: A206 889 049 OFFICER: LAURA LEPICOVSKA ZHN 326 DATE: 112112015 

• The factual summary (required by 8 CFR § 208.30) must be included at the end oflhe QIA notes for eoch irllerview . 
• Torture: If there is a significant possibility of torture, complete Part A and Part C. 

• (redibi/iQ!..: If there is no significanl possibility assertions could be found credible, complete Part A and Part D . 

A.Harm 

I . Has the applicant testified to past harm or mistreatment in his or her country? 

If yes, identifY Persecutor I Torturer I Other Individual: Badal party supporters 
Yes 1:8] No D 

Past Harm: Beatings 

2. Has the applicant testified that he or she fears future harm if returned to his or her country? 

If yes, identifY Persecutor I Torturer I Other Individual: Badal party supporters 
Yesi:8] NoD 

Feared Future Hann: Death 

3. Ifno to A.I and A.2, STOP HERE and complete Form 1-870. If yes, continue. 

B. Persecution 

I. Is there a significant possibility that the applicant could establish in a full hearing that the claimed past 
or future harm is on account of one of the five protected grounds? 

D Race D Religion D Nationality !:?!:I Political Opinion D Membership in a Particular Social Group 

If yes, check applicable ground(s) above and specifY: 
Yesl'8J NoD 

If no, specifY motive of alleged persecutor, explain why a protected ground does not apply, and move to 
PartC: 

2. Is there a significant possibility that the applicant could establish in a full hearing that the claimed past 
or future harm did or would rise to the level of persecution? 

If no, explain. and move to Part C: Yes l'8J No D 

3. Is there a significant possibility that the applicant could establish in a full bearing that the entity that 
harmed or would harm the applicant is either an agent of the government or an entity that the government 
is unable or unwilling to control? 

Yes 1:8] No D 
If no, ~ and move lo Part C: 

4. Is there a significant possibility that the applicant could establish in a full hearing that the applicant was 
persecuted or that his or her fear of future persecution is well-founded? 
Ifno, explain. and move lo Part C: Yes l'8J No D 

(Version 3.0 April 11, 2013) 
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If yes, STOP HERE and complete Form 1-lJ/U 

C. Torture 

I. Is there a significant possibility that the applicant could establish in a full hearing thats/he was or would 
be intentionally subject to serious physical or mental harm in a country of intended removal? 

Jfno, STOP HERE, explain. and complete Form 1-870: YesD NoD 

2. Is there a significant possibility that the applicant could establish in a full hearing that the person he or 
she fears is: 

• a public official acting in an official capacity? 
or 

• an individual(s) who would act at the instigation of, or with the consent or acquiescence of; a 
public official or other person acting in an official capacity? 

Jfno, STOP HERE. explain. and complete Form 1-870: YesD NoD 

If yes, STOP HERE and complete Form 1-870. 

D. Credibility 

I) Explain each credibility issue in detail: 
2) Explain materiality of each issue: 
3) Provide the applicant's response for each material credibility issue: 
4) Assess the reasonableness of applicant's response as to each material credibility issue: 

(Ver.;ion 3.0 April 11, 2013) 
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http://www.hrw.orgHUMAN RIGHTS WATCH

India: Punjab Case Shows Need for Anti-Torture Law [1]

Torture and Ill-Treatment Raises Bar to Extraditions

September 27, 2012

(New Delhi) – The alleged mistreatment of a suspected Sikh separatist in Punjab highlights the
widespread use of torture by Indian security forces, which may prevent foreign extraditions to
India, Human Rights Watch said today. The Indian parliament should promptly enact the
Prevention of Torture bill and the government should take immediate steps to implement its
provisions, including ending all torture and ill-treatment by security forces and prosecuting
those responsible.

Human Rights Watch called for an investigation into allegations that the Punjab police
tortured Kulvir Singh Barapind after his September 20, 2012, arrest on charges of waging war
on the state, possession of explosives, and sedition.His lawyer told Human Rights Watch that
Barapind had complained to the magistrate that the police “applied electric shocks to his ears,
beat him, and humiliated him.” The United States had extradited Barapind to India on June 17,
2006, on murder charges after obtaining assurances from India that he would not be tortured.
A court in India subsequently acquitted Barapind of all charges and released him in April
2008.

“Indian authorities seldom deny that torture is a problem, but their failure to ensure the safety
of someone in a high-profile international case shows how extensive it is,” said Meenakshi
Ganguly [2], South Asia director at Human Rights Watch. “This case spotlights the urgency for
India to enact the Prevention of Torture bill and put its provisions into immediate effect.”

Foreign governments need to take into account India’s poor record on torture in assessing
whether to extradite individuals to the country, Human Rights Watch said. International law
prevents governments from returning any person, including criminal suspects, to a country
where they are likely to face torture or other ill-treatment. The Convention against Torture
states that countries making such a determination “shall take into account all relevant
considerations, including…the existence in the State concerned of a consistent pattern of gross,
flagrant or mass violations of human rights.”
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1 of 3 03/18/2013 22:03
page 142



In June 2012 a court in Denmark stopped the extradition of Danish national Niels Holck,
known as Kim Davy in India, who was sought by India for smuggling weapons to a militant
group in West Bengal in 1995. The Danish government had accepted India’s request for
extradition in 2010, but Danish courts eventually ruled that Holck said that he was at risk of
torture and mistreatment in India. 

During India’s Universal Periodic Review at the United Nations Human Rights Council in May
2012, several countries recommended that India enact legislation specifically prohibiting
torture and ratify the Convention against Torture.

“Human rights groups have long documented the widespread use of torture to extract
confessions, identify criminals, and often to simply punish suspects in custody by assuming
their guilt,” Ganguly said. “But the recent UN review of India’s rights record made clear that
governments are also deeply concerned about pervasive torture.”

In two reports, “Broken System,” [3]documenting the urgent need for police reforms, and “The
Anti-Nationals,” [4]on violations during India’s counterterrorism operations, Human Rights
Watch found evidence of widespread use of torture throughout India. Police admitted that
without proper training and equipment to gather evidence, and under pressure to solve crimes,
an overworked force frequently uses torture as the tool most readily available to them. Many
admitted that coerced confessions and information also misled inquiries, allowing criminals to
escape and innocent individuals to be arrested.

Human Rights Watch has also extensively documented allegations of torture in Punjab,
Manipur, and Jammu and Kashmir, by both the army and police. Border residents in the
Indo-Bangladesh border are also subjected to torture by the Border Security Force. In
operations against Maoist insurgents, government forces, including the police and central
government paramilitary, have engaged in arbitrary arrests and torture of ordinary villagers in
an effort to extract information about insurgents hiding in the jungles. Security forces often use
electric shock, crushing of limbs, pulling of fingernails, severe beatings, and threats of violence
against family members to punish suspects and extract information.

Human Rights Watch called on the Indian government to ratify the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, and to enact the
Prevention of Torture bill, which is currently awaiting cabinet approval before it is voted on by
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the Rajya Sabha, the upper house of parliament. The law should override all provisions of
Indian law that allow government officials immunity from prosecution for human rights
violations. It should also ensure that adequate time is given for victims to be able to file
complaints, and that all forms of inhuman and degrading treatment are brought under the
purview of the law.

“Torture is routine in India’s police stations, but that practice is exacerbated in situations of
conflict,” Ganguly said. “Barapind’s case gives the Indian government a high-profile reminder
to take action against the chronic problem of torture in custody.”
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